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Local Union No. 11. International HRoTiiKRiuxiU
OF Electrical Workers, AFL-CIO,

Appellant,

vs.

G. P. Thompson Electric. Inc.,

Appellee.

BRIEF FOR APPELLEE.

Jurisdictional Statement.

This actit)n involves prtK:ceclings to confirm and to

vacate an arbitration award under Section 301(a) f)f

the Labor Management Relations Act, 29 U.S.C.

§ 185(a). The proceeding was commenced in the Su|x*-

rior Court of the State of California. Ai)ix'llee re-

moved the action to the United States District Court

for the Southern District of California by virtue of 28

U.S.C. § 1441(b). The District Court had original ju-

risdiction. 28 U.S.C. § 1337 and 29 U.S.C § 185(a).

An apix'al was filed [R. 95
|
and the jurisdiction of this

court rests on 28 U.S.C § 1291.

Statement of the Case.

Appellant commenced this pnxeedinp in the Superior

Court for the State of California to enf(^rce an arbitra-

tion award. The award, among other things, required
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appellee to make payments into two trust funds.

Through the state court enforcement proceeding appel-

lant sought a money judgment against appellee in the

amount allegedly owing into the trust funds. California

Code of Civil Procedure, Section 1287.4; Los Angeles

Local Joint Executive Board of Culinary Workers and

Bartenders, AFL v. Stan's Drive Ins, Inc., 136 Cal.

App. 2d 95 (1955)

The proceeding was then removed by Appellee to

the United States District Court pursuant to the provi-

sions of 28 U.S.C. § 1441.

Appellee then petitioned to vacate that portion of the

award requiring payment into the trust funds on the

ground that the claims there asserted by appellant were

claims which existed in favor of appellant and against

appellee at the time of a prior action between the par-

ties^ and that they had been waived by appellant's fail-

ure to assert them in the prior action as required by

Rule 13(a) of the Federal Rules of Civil Procedure.

The Court below vacated the portion of the award

pertaining to the trust fund payments on this ground.

The sole issue on this appeal is whether the claims

for the payment of money into the trust funds, on

which appellant seeks a money judgment in this proceed-

ing, were compulsory counterclaims which appellant

waived by failing to assert them in the prior action be-

tween the parties. There appear to be no appellate deci-

sions directly answering this question.

^Auten V. Local Union No. 11 in which appellee was a plaintiff

and appellant was defendant.
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Summary of Argument.

The apiK'llant had a claim arising from ihc same
transaction or occurrence Hti^jatcd in a prior action \k-

tween ilic panics. 'rhou«;h the claim mijjht have Ix'cn

asserted throu.i;h arhilratitMi pnu'eedinj,', it was rc<|uircd

to be asserted in the prior action under the rationale of

the recent arl)itration re(|niremenl cases, tlu- I'Vderal

Rules of Civil Procedure and the I^d>or Management
Relations Act. ApiK-llant was authorized by the collec-

tive bargaining agreement, the Labor Management Re-

lations Act and common principles of law to assert such

claims in the prior action. The claims are no less claims

in a court of law. than at an arbitration proceeding.

The reciuirements of the recent federal cases to process

claims through arbitration before going to a court of

law arise only in the context of some i)arty objecting to

the prosecution of the action in court, and do not include

instances when a federal rule of procedure of long

standing must be sacrificed to encourage dilatory tac-

tics on the part of apix'llant.

I.

The Union Had a Claim That Arose From the Same
Occurrence or Transaction Litigated in a Prior

Case and Was a Compulsory Counterclaim in

That Case.

It is apix'llee's position, and the trial court found,

that the claims upon which ap^K-llant now seeks a money

judgment were claims which have been waived by ap-

pellant's failure to assert them in the prior prcKeeding.

It is apparently apixllant's |x)sition that there could

be no claim until an arbitration decision was rendered.

Appellant states that since arbitration was required, the
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recent Supreme Court cases would not allow an action on

the claims" in Federal Court. ^ Thus, appellant argues it

had no claim to assert in the prior proceeding. The first

great weakness in this argument is that it fails to con-

sider the purposes and rationale of the very decisions

upon which appellant relies. The second great weakness

in this argument is that it fails to consider the purposes

and rationale of Rule 13(a), of the Federal Rules of

Civil Procedure.

Absent an arbitration provision, the appellant could

have commenced an action in the District Court for its

claim for moneys due.^

The purpose of the salutory recent rulings regarding

submission to arbitration, when the dispute is arbitrable,

is to prevent industrial strife.^ Arbitration, appellee

agrees is a desirable thing. Arbitration is not always an

end in itself. This very cause commenced as an action

to confirm an arbitration award under Section 301(a)

LMRA.^ The rationale of the arbitration requirement

cases is for rapid, effective settlement of disputes. This,

^Appellant, one assumes, would admit to having a claim to be

arbitrated ; even if that claim is not a claim, by appellant's reason-

ing, for all purposes.

^Republic Steel Corp. v. Maddox, 379 U.S. 650 (1965) ; Drake
Bakeries, Inc. v. Local 50, American Bakery Workers, 370 U.S.
254 (1962) ; United Steelworkers v. American Mfg. Co., 363
U.S. 564 (1960). Of course the rule applies as well to unions'

failure to arbitrate, Bonnot v. Congress of Independent Unions,

331 F. 2d 355 (8th Cir. 1964).

^Section 301, Labor Management Relations Act. Appellant
argues that only the trustees of the respective trust funds could

have brought the action for the claim. That contention is, of

course, without merit, and is answered in II, p. 9, infra.

^Arbitration is the substitute for industrial strife." United Steel-

workers of America, APL-CIO v. Warrior & Gulf Nav. Co.,

363 U.S. 574, 578 (1960).
eSee also 9 U.S.C. §9.
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unfortunately, is lun always ihc case, since the arhitra

tion decisions often rc(iuirr court cnf«)rccincm, thus un-

avoidably prolonj^inj^ the dis|)Utc.

ir a lessening ol court cuntronlatiuns and s|xredy dis-

position of disputes will lead to industrial harmony,

surely the principles behind Rule L?(a) take on even

more force. A lonj^-slandinj; federal rule, now em-

bodied in Rule LUa). is designed tt) eliminate multiplic-

ity of lawsuits and bring al)out speedy disjMJsition of

the litigant's claims. As the Second Circuit stated in

United States v. liastport Steamship Corporation, 255

F. 2d 795,805 (2d Cir. 195S)

:

'"The underlying purixhse of the rule is to force

disposition in one action of all claims which have

arisen between the i)arties to that litigation (cita-

tion omitted]. To accomplish this purjKJse claims

not otherwise suable in a I'Vderal Court are com-

pelled to be the subject of a counterclaim to a cause

of action projKTly brought in a Federal Court [ci-

tation omitted). And also whenever a compulsory

counterclaim is not pleaded in an action when it

should have been pleaded the judgment entered in

that action is clearly res judicata as to the merits

of the unpleaded counterclaim. Ancillary jurisdic-

tion is necessary to make the rule universal. The

res judicata result is ncces.sary to make the rule

effective. Not otherwise would multiplicity of .suits

be avoided." (2SS F. 2d at 805).

See also Southern Construction Co. v. United States.

371 U.S. ?^7. 60 flOr»2). Tn Union Paring Co. v.

Doii'ucr Corp., 276 F. 2d 468 (0th Cir. 1060) this

court stated:

"Tf a partv fails to plead these cau.ses of action

as counterclaims, he is held to have waived them



and is precluded by res judicata from ever suing

on them again [citations omitted]. The apparent

purpose of such compulsion is to prevent a mul-

tiplicity of lawsuits." (276 F. 2d at 470).

The policies involved in both the recent arbitration

decisions and Rule 13(a) of the Federal Rules of Civil

Procedure, argue for a lessening of litigation and speedy

determination of issues affecting and disrupting indus-

trial harmony. This case is one of first impression;

but the issue is fairly stated as whether an over-tech-

nical following of the arbitration decisions should be

allowed to defeat the purpose of those decisions and

destroy a part of a long-standing federal rule of proce-

dure. The court below reasoned that the national labor

policies were best served by requiring a speedy disposi-

tion of all the issues in a given transaction at the first

opportunity.

This court in a labor matter has appHed Rule 13(a)

to penalize dilatory tactics on the part of a labor union.

In Brotherhood of Locomotive F. & E. v. Butte,

A. & P. Ry. Co., 286 F. 2d 706 (9th Cir. 1961), cert,

den. 366 U.S. 929, the railroad announced that work

previously done by members of the Brotherhood of Lo-

comotive Firemen & Engineers would be done by em-

ployees of the parent corporation, Anaconda Company,

represented by the International Union of Mine, Mill

and Smelter Workers. The brotherhood issued a strike

notice. The railway's injunction forbidding the strike,

granted by a Montana State court, was dissolved, after

removal to the United States District Court, by that

court. The District Court action was upheld on appeal,

268 F. 2d 54, cert. den. 361 U.S. 864. However, before

oral argument in the appeal, the International Union and
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its local ohtaincd a restraining^ ordtT from a Montana
Stale court which prohibited Anaconda C'oniiKiny from
assi^niin^^ the work in (lucstion to nicnilKTS of the Broth-

er hex k1.

i'he Brotherhood then s«)Uj;ht restoration of the status

quo ante hv filing a supplemental answer and counter-

claim in the United States District Court, District of

Montana. This court held in affirmin^j the trial court:

"The restoration' claim arises out of the same

transaction as the claim for an injunction, and it

would not require for its adjudication the presence

of any third party over whom the court would be

unable to accpiire jurisdiction. Such a claim must,

under Rule 13(a), be included in the orij^inal i)lead-

ing; if it is not, it is lost and cannot later be

asserted." (286 F. 2d at 709-710.)

This court was sound in reasoninp^ that the speedy

disix)sition of such claims by unions must be decided

at the earliest oppurluiiity.

Appellant does not arjj^ue that the claim not asserted

was not from the same transaction or occurrence. There

is no doubt that it was." Autcu v. Local 11, IBEW,

Case No. 64-1670-J\VC, 58 LRRM 2531 (1965) deter-

mined the validity of the funds and employer jxiyment

requirements into the funds in (luestion, and, of course,

the claim not asserted until this cause is for those same

"The requirement is: "a very definite logical relatinnshif> \x-

tween the counterclaim and main action and . . . consc<|ucntly lx)th

claims must be deemed to have arisen from the same transaction

or occurrence." Union Pcrnnq Co. v. Po^wnrr Corf'.. 27h F. 2d

at 470. .See also Moore v. Xciu York Cotton ExclMmjc. 270 U.S.

593 (1926).



—8—
payments. In short, one is hard-pressed to conceive a

more logical relationship.^

A careful examination of the decisions relied on by

appellant for the proposition that the arbitration provi-

sions of a collective bargaining- agreement must be ad-

hered to reveal no such case as ours. This is not a ques-

tion of commencing a cause in the Federal Courts before

arbitration is had, but rather complying with the man-

date of Rule 13(a) of the Federal Rules in a cause al-

ready before the court so as to avoid multiplicity of

litigation. The union cannot deny that there are now

two lawsuits where one would have sufficed, and vir-

tually the same issues have been litigated twice.

The cases relied upon by appellant arise in the con-

text of a party atttmpting to by-pass the arbitration

table followed by an objection by the other party or

parties concerned. No case has gone so far as to re-

quire arbitration when there is no objection from any

party. Present a duty to counterclaim under the Federal

rules, and absent any objection to such speedy disposi-

tion of the dispute the cases relied upon by appellant

lose their force and reason.

The parties may waive an arbitration provision,

American Locomotive Co. v. Gyro Process, et al., 185

F. 2d 316 (6th Cir. 1950), so it can hardly follow that

no civil action mayzbe brought under § 301(a), LMRA
absent arbitration, else any action at all might be pre-

cluded.

^It is unquestioned that a suit contesting the validity of an
insurance policy requires a counterclaim for the benefits there-

under, Federal Rules of Civil Procedure § 13(a), Aetna Life

Insurance Co. v. Little Rock Basket Co., 14 FRD 381 (E.D. Ark.

1953), Union Central Life Ins. Co. v. Burger, 27 F. Supp. 554

(S.D.N.Y. 1939), 3 Moore Federal Practice § 13.13 (2d Ed.

1964).
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Tt is absurd (<» ar^aic thai tlu-rc was no "claim." It

would Ik- a triumi)h of form over subslance to h(»l(I

that tlu only "claim" was to ^o to arbitration. The
arbitration process was merely the njanner in which
apiK'llant erroneously cho.se to assert its "claim." In

the usual case. i)osti)onement of the litigation until the

claim is arbitrated is recjuired by court decisions. This

is not the usual case and Federal Rule 13(a) should

overcome the general line of ca.ses, and Ik- applied by

this court. Hancock Oil Co. v. Universal Oil Proiiucts

Co., 115 I<. 2d 45 (9th Cir. 1940). To do so, would sufv

port the reasoning of both the arbitration cases and

Section 13(a) of the Federal Rules of Civil Procedure.

II.

The Union Could Have Filed Counterclaims for

Payments by the Employer to the Respective

Trust Funds in the United States District Court.

Article \ II, Section 2 of the collective bargaining

agreement [K. 18] reads in part:

"Collection actions may be brought by the Trus-

tees of the Fund in the name of the fund. . .

."

The word "may" hardly can be read to limit the ac-

tion, so as to exclude the union from bringing a suit in

Federal Court when Section 301(a) LMRA siK'cifically

authorizes such a suit." If the trustees cho.se not to sue,

the union might under § 301. L.MRA. It is strange in-

deed to find a representative of employees so willing

to cast off the duties and obligations of that represen-

tation I

»"Mav" is. of course, discrctiona^^'. Pcnf>lc v. Durhin. 218 Cal.

App. 2d 846 (1963).
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Appellant's argument is inane in view of the Auten

case. There the employer et al. sued the union regard-

ing these very trusts. The union, at that time, was

not moved to raise the issue of whether the trustees

were an indispensable party, Rule 19, Federal Rules of

Civil Procedure. The union can hardly argue now that

it ought not to have defended when it did. This action

concerns a dontract between the union and this employer,

plain and simple. The union has defended the prior ac-

tion without the trustees. The union proceeded to arbi-

tration without the trustees. The union has petitioned

for enforcement of the arbitration award without the

trustees.

If petitioning for enforcement is not enforcing a legal

claim; what is it? Yet, the union avers it could not

enter court outright to enforce a legal claim for moneys

due the trustee. The answer perhaps is best summed up,

by merely saying it has done it, and it is authorized to

do it; but it did not do it, when it could have,^^ and

should have.^^

III.

Conclusion.

For the reasons stated above appellee requests this

court to affirm the entire decision of the District Court

below.

Respectfully submitted,

Sheppard, Mullin, Richter &
Hampton,

David A. Maddux,
Attorneys for Appellee.

io§ 301(a) LMRA.
^^Federal Rules of Civil Procedure § 13(a).
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